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) HE PRESIDENT of the court, 
~ four gold stripes gleaming 
~hU on his cuff, addressed the 
white-faced young sailor standing 
before the long table. “It is the find- 
ing of this General Court-Martial 
that you did suffer to be damaged 
certain military property of the 
United States . . . and did operate 
a vehicle while drunk... .” The 
boy, a few days before, had taken a 
jeep off the base without permission 
and had hit another car with it. The 
damage was not serious, but the 
Shore Patrol had found a bottle of 
beer in his pocket. The admiral had 
been very angry. There was too 
much of this kind of thing. “Throw 
the book at the fellow,” he had told 
his executive officer. 
“You are therefore sentenced by 
this court,” the president con- 
cluded, ‘“‘to be imprisoned for a 


term of four years at hard labor and 
to be dishonorably. discharged from 
the United States Navy.” 

Military law in the Army and 
Air Force is as drastic as that in the 
Navy, and its execution is equally 
arbitrary. Some three million Amer- 
icans, men and women, now live 
under military law. Many thousands 
of them will be tried and punished 
in the next few years by courts- 
martial for offenses ranging from 
pilfering a carton of cigarettes or 
overstaying leave to committing 
murder. 

Few of us know how completely 
different the military judicial sys- 
tem is from the civilian. When a 
man is inducted into the armed 
forces he leaves behind almost all 
of the Constitutional safeguards 
which ordinarily protect him from a 
capricious police, or from a hasty or 


39 


~ 


biased judge or jury. His command- 
ing officer is chief of police, district 
attorney, jury, trial judge and judge 
of first appeal, all in one. If he is sus- 
pected of breaking the law he is 
tried in secret by men whose princi- 
pal purpose is to preserve Draconic 
discipline. 

The court-martial has little of the 
sensible human mercy which our 
legal profession and judiciary have 
tried for more than a century to 
make part of our system of law. The 
commanding officer, usually a pro- 
fessional soldier or sailor, has no pa- 
tience with the civilian mentality. 
Whether the soldier on trial is a be- 
wildered: farm boy who is doing his 
best or a yegg with a civilian crim- 
inal record seldom makes any dif- 
ference before a military court. 

After the last war more than 2000 
cases were brought before the spe- 
cial Naval General Court-Martial 
Sentence Review Board of which I 
was president. In almost half these 
cases we found flagrant miscarriages 
of justice and recommended radical 
reductions in sentence. The Army’s 
clemency board likewise changed 
many thousands of punishments. 
But how much unnecessary’ misery 
had been caused, how many lives 
had been wrecked, before the review 
boards could do their work! More- 
over, limitations of time and facili- 
ties enabled them to right only 
the worst of the wrongs. 

I think of one sailor —a good- 
natured, not very intelligent but 
hard-working boy of tg from a small 
town. Stationed at a naval center on 
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the East Coast, he had fallen in love 
with one of the pretty, scatter- 
brained bobby-soxers who hung 
around the base. They decided to 
get married but found that she was 
just too young for a license. They 
bought wedding rings nevertheless, 
solemnly promised each other to 
marry as soon-as possible, and settled 
down as man and wife. When the 
boy’s sailing orders came he felt en- 
titled to apply for a family allot- 
ment to be paid to the girl as his 


wife. It was granted. After a long 


cruise — on which he was'cited for 
conspicuous heroism — the boy came 
back to find that his wife-to-be had 
run off with someone else. He asked 
the authorities to r2scind her allot- 
ment, and the whole story came out. 

The base admiral — a severe dis- 
ciplinarian—ordered a general 
court-martial. As “Convening Au- 
thority” he was responsible for ap- 
pointing the five judges and the 
prosecutor and defense counsel as 
well. He apparently let it be known 
to these officers that he wanted an 


example made. The charges were 


drawn accordingly. 

The boy was accused of fraud 
against the Government, falsehood 
in obtaining an allotment, transport- 
ing .a woman across state lines for 
immoral purposes, and fornication. 
The boy’s counsel, like so many of 
the young junior officers appointed 
as defenders who knew no more law » 
than their clients did, evidently con- 
cluded that no effective defense was 
possible and advised a plea of guilty to 
all counts with a request for mercy. 
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The court quickly handed down 
a savage sentence: Dishonorable dis- 
charge, and 18 years at hard labor. 
Almost any civilian court in the 
United States would have declared 
the girl to be the boy’s common- 
law wife and would have thrown out 
the charges. 

Even in cases involving life im- 
prisonment — the Navy, unlike the 
Army, traditionally does not impose 
capital punishment — we found gen- 
eral courts-martial which had blindly 
obeyed the dictate of a commanding 
officer with no respect for the most 
elementary rules of law, military or 
civilian. 

We could hardly believe the rec- 
ords of the Honolulu sugar-cane rape 
cases, as they came to be known, 
when these were laid before us. Two 
women of Oahu, of doubtful repu- 
tation, had complained that they 
had been assaulted by five American 
sailors. Discipline on the Islands had 
not been good and orders came down 
that the five men were to be found 
at once and a drastic example made. 

There followed in the Marine 
brig at Aiea a reign of terror even 
worse than that exposed in the 
Army’s notorious disciplinary bar- 
racks at Litchfield, England. Some 
60 sailors were arrested. Our review 
board found incontestable proof 
that many of these men, on the 
barest suspicion, were tortured to 
obtain confessions. They were beaten, 
lighted cigarettes were snuffed out 
on their faces, they were made to 
stand at attention until they dropped 
from exhaustion. 


At the trial, five confessions which 
had clearly been extorted by these 
methods were introduced by the 
prosecution and accepted by the 
court without question. The few 
identifications of the alleged assail- 
ants were very vague. “The only 
way I can possibly recognize this 
man,’ said one witness, “is by his 
long, thin face.” Nevertheless, the 
court convicted all five. One was 
sentenced for life, one for 50 years, 
and the others for 15 years each 
with dishonorable discharges. 

This was one of 13 serious cases in 
which our board felt so strongly that 
injustice had been done that we 
pressed for their complete re-exami- 
nation by the Judge Advocate Gen- 
eral himself. We suggested further 
that proceedings be taken before a 
civilian federal court with the de- 
fendants represented by. lawyers se- 
lected by the American Bar Associa- 
tion. Our suggestion was disregarded 
and the convictions were upheld. 

In case after case our board saw 
how helpless the poorly defended 
accused were when up against the 
trained and skilled prosecutor se- 
lected by the commanding officer. . 
Overseeing both the prosecution and 
the defense, and primarily interested 
in making a disciplinary example, 
the CO invariably appoints the best 
lawyer available as prosecutor. No 
attempt is made to obtain skilled 
defense counsel. Even when an ex- 
perienced lawyer-oflicer is available 
he is seldom anxious to serve, for 
commanding officers have ways of 
showing their disapproval of sub- 
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ordinates who are too zealous in de- 
fending prisoners. 

Here is one example. Not long ago 
an Air Force captain with a brilliant 
war record, a West Point graduate 
of unusual intelligence and ability, 
was detailed by his commanding 
general to defend an enlisted man 
charged with desertion. After a care- 
ful investigation the captain was so 


convinced that no desertion had - 


been intended that he used every 
trick he knew to get an acquittal. 
The general found out about it and 
called his captain on the mat, ac- 
cusing him of deceit. The captain 
answered with the courage of his 
convictions that he had done only 
what any responsible counsel would 
do. He refused to accept the gen- 
eral’s reprimand and demanded a 
trial by court-martial. 

At this point “Command Con- 
trol,”’ as it is known in the services, 
took over the legal process. The 
captain was placed under arrest. His 
angry commander accused him of 
“intent to deceive a court-martial” 
in violation of the g5th Article of 
War, and ordered him tried. Being 
himself the accuser, the general in 
this case could not appoint the court 
but did the next best thing. He sent 
a list of officers —all “reliable” — 
to his immediate superior, who au- 
tomatically appointed them. At the 
trial the general appeared as chief 
witness for the prosecution. He pre- 
sented not only his testimony but 
also his views on the defendant’s 
guilt and on how the court should 
find — in no uncertain language. 
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After the captain had been found 
guilty, fined, and given a severe rep- 
rimand which seriously damaged his 
career, the general — in accord with 
regulations — reviewed the trial 
which he himself had instituted and 
controlled. His confirmation of the 
court’s decision went to the Judge 
Advocate General’s office in Wash- 
ington for a final examination of its 
legality. There, despite the glaringly 
obvious record of what had hap- 
pened, two members of the three- 
man Board of Review upheld the 
verdict. It was not until the case 
reached the Judge Advocate General 
himself that judgment was reversed. 

Service men argue that the com- 
manding officer’s right to dispense 
quick justice as he sees fit is based on 
the military necessity of his having 
absolute power over his men. This 
is true in the field, where deserters 
and insubordinate soldiers may im- 
peril a combat unit. 

If there is panic brewing and the 
lives of many soldiers are in danger, 
the commanding officer is justified 
in taking radical action. Almost 
every experienced commander in 
the field or on shipboard has had to 
make such a decision. 

Battlefront cases, however, con- 
stitute but a small fraction of the 
total that comes before the Army 
and Navy review boards. Most serv- 
ice offenses take place behind the 
lines and off the ship, where there is 
time for painstaking investigation 
and where there should be a careful 
trial in the American tradition. 

_ Shocked by the long procession of 
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injustice, arbitrary verdicts and un- 
reasonable sentences, our review 
board wrote a report in 1947 urging 
many reforms. An angry senior ad- 
miral came to argue with me. Argue 
we did. Finally he shook a finger 
under my nose. “In the long history 
of the Navy,” he shouted in a quar- 
terdeck voice, ‘““we have beaten ev- 
ery would-be reformer of the court- 
martial system. We'll beat you the 
way we beat the rest.” 

Pressure from bar associations, 
veterans’ organizations and men in 
the services themselves has been 
great, however, and Congress last 
year passed a Uniform Code of Mili- 
tary Justice which became effective 
May 31, 1951. Under the new code 
every general court-martial must 
now have a qualified lawyer to run 
the trial as a civilian judge would. 
Prosecutor and defense counsel must 
both be trained lawyers, certified as 
competent by the Judge Advocate 
General of their service. A Court of 
Military Appeals consisting of three 
civilian judges is being established as 
a supreme tribunal. 

All this sounds fine. The new code 
is a step in the right direction, but 
-an unfortunately short one. The 
code’s Punitive Articles are as sweep- 
ing and harsh as the old Articles 
which John Adams copied almost 
verbatim from the British military 
code of 1749. One new Article ex- 
pressly forbids the commanding 
officer who convenes a court to exert 
any influence over its decision. But 
the commanding officer still draws 
the charges, selects the judges, ap- 


points the law officer, names the 
prosecutor and defense counsel, and 
himself reviews the results of the 
hearing. Lawyers or not, the officers 
will continue to try to avoid the 
“old man’s’’ displeasure. 

As for the Court of Military Ap 
peals, it will hear automatically only 
cases involving generals, admirals 
and the death penalty. The ordinary 
officer or enlisted man must ask for 
permission to appeal. This is a com- 
plicated process and the average sol- 
dier or sailor will have a hard time 
setting it in motion. And at that, the 
high court will be empowered to 
probe only for errors in law, not in 


fact. 


The Uniform Code, in case of war, 
also provides a much broader juris- 
diction by the military over civilians 
than has ever existed before. Any- 
one working in a plant under con- 
tract to the armed forces and anyone 
accompanying one of the services in 
any capacity will be subject to milt- 
tary law. 

One Article reads: “Any person 
subject to this code who uses pro- 
voking or reproachful words or ges- 
tures toward any other person sub- 
ject to this code shall be punished 
as a court-martial may direct.” The 
three million persons subject to this 
law were commanded recently, by 


-a simple order of the Defense Es- 


tablishment, to keep their mouths 
shut over the controversy between 
President Truman and General 
MacArthur — or suffer punishment. 

A drastic improvement in our sys- 
tem of military law is needed. The 
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appointment of courts, except in 
combat areas, and the initial review 
of trials in any case, should be taken 
out of the hands of commanding 
officers and turned over to an im- 
partial authority. There should be a 
Defense Counsel General responsi- 
ble for providing proper representa- 
tion for the young service man who 
- wants to make an appeal from his 
first trial and so often has no one to 
turn to. The civilian Court of Mili- 
tary Appeals should review every 
case involving a long sentence or a 
Dishonorable or Bad Conduct Dis- 
charge — not only for legal mistakes 
but for accuracy as to facts. | 
Dishonorable and Bad Conduct 
Discharges brand a man for life and 
disqualify him for as many jobs as 
a civilian penitentiary conviction 
does. Even after the Court of Mili- 
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tary Appeals has acted, an appeal to 
the U. S. Supreme Court should be 
possible. Most important, there 
should be a powerful civilian coun- 
cil, like the Supreme Court’s super- 
visory body for federal courts, to 
watch military law and its proce- 
dures and keep them up to date. 
Finally, general courts-martial, ex- 
cept in combat zones or in cases in- 
volving military security, should be 
as open to the public and the press 
as are civil law proceedings, and for 
the same reason. 

This country has a tradition and 
a spirit of law acquired by the sacri- 
fices and the blood of many genera- 
tions of Americans. That tradition, 
designed to protect all our citizens 
from injustice, should not be with- 
held from the men who fight their 
country’s battles, 





The Acid Touch 


On A country week-end, when a fellow guest kept making ob- 
jectionable remarks, Beatrice Lillie protested to the hostess. ‘“Oh, he 
really doesn’t mean it,” she was told. ‘‘He says those things tongue- 
in-cheek.”” “He confuses tongue-in-cheek with foot-in-mouth,”  re- 


torted Miss Lillie. 


— Leonard Lyons 


IN Horizon Denton Welch told how he and a friend went to tea with 
Walter Sickert, the artist, in his studio. As they left they heard him 
crying cheerily into the night, “And come back, when you’ve a 


little less time to spare!” 


— Sir Osbert Sitwell, Noble Essences (Little, Brown-Atlantic Monthly Press) 


In The Vicious Circle Margaret Case Harriman writes about her 
father, Frank Case: “He could not abide the grimy horrors of 
William Faulkner’s books. Meeting Faulkner in the lobby of the 
Algonquin Hotel one day, he said, ‘Hello, how are you?’ and Faulk- 
ner replied that he wasn’t feeling so well, he’d had kind of an upset 
stomach lately. ‘Ah,’ said Father, ‘something you wrote, no doubt.’ ” 


— Published by Rinehart 
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